STATE oF VERVONT
ENVI RONMVENTAL BOARD
10 V. S. A. CHAPTER 151

RE: Wndsor |nprovenent Corporation FINDI NGS OF FACT
P.O Box 745 CONCLUSI ONS OF LAW AND
W ndsor, Vernont 05089 ORDER

Application #250455-EB

This is an appeal of a decision of District #2 Environ-
mental Cormi ssion dated February 14, 1980, denying a |and use
permt requested by the Wndsor Inprovenent Corporation to
devel op a 44-acre industrial park on Route 5 north of Wndsor
Village in Wndsor, Vermont. Appeals fromthe District Com
mssion's decision were filed with the Environnental Board by
the applicant on February 25, 1980 and by cross-appellant Ottau
quechee Natural Resources Conservation District (ONRCD) on
March 14, 1980. The prehearing conference was held on these
matters on March 13, 1980 with Margaret P. Garland, Chairnman of
the Environnental Board, presiding. On March 21, 1980 ONRCD
submtted a nmotion to return appellant's amended application
to the District Environnmental Conmission. The Environmenta
Board heard testinony and oral argunent on these matters on
March 25, 1980. The Board heard evidence on the applicant's
proposed plans for this project, participated in a site visit
arranged by the applicant, wth the approval of and in the
presence of all parties, and heard oral argunent on ONRCD's
motion to return the application to the District Conm ssion.
Thi s decision and order address that question al one.

The follow ng parties were present at the hearing on this
mat t er

Appl i cant Wndsor |nprovenent Corporation by Thomas M

Rounds, Esqg. and Tinothy Buzzell, project engineer
Town onlvvndsor and Wndsor Pl anni ng Conm ssion by Tinothy
Buzze

Sout hern Wndsor County Regional Planning and Devel opnent
Comm ssion by Matthew Bi rm ngham Esq

O tauquechee Natural Resources Conservation District by
John Dunne, Esq.

Town of Hartland Pl anning Conmm ssion by Dorothy H Cranda

State of Vernont Departnent of Econom c Devel oprent,
Agency of Devel opment and Community Affairs by Curtis
W Carter

State of Vernont Agency of Environmental Conservation by
St ephen B. Sease, Esq.

Connecticut River Watershed Council by WIIliam Stetson

FI NDI NGS OF FACT

1.  The applicant proposes to construct an industrial park on
a 44-acre site approxinmately two mles north of the Village
of Wndsor, Vernont. Portions of the site are in primary
agricultural soils. The site is located in an area of
m xed residential, comrercial, and agricultural uses.
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The applicant's original proposal as submtted to the
District Environnental Conmission stated that wastewater
di sposal fromthe park woul d be handl ed by hooking into
Wndsor's comunity sewer system  However, in the pro-
ceedings before the District Conm ssion, the applicant
anended this proposal to provide for the on-site disposal
of wastewater froma treatnment systemand a spray irri-
gation system The District Conmission heard evidence
and argunent on the criteria of Act 250 on the basis of
the on-site disposal plan, The Findings of Fact and Con-
clusions of Law issued by the Conmm ssion on February 14,
1980 were based on the on-site proposal, considering
neither the potential inpacts of the comunity sewer |ine
extension and hookup, nor the effects of renmoving the
spray irrigation systemfromthe plan.

At the prehearing conference held on this appeal, the
applicant inforned the Environnmental Board and the parties
that it intended to anend its proposal, renoving the treat-
ment systemand spray irrigation systemfromthe project

pl an, (?nd hooking into a community sewer |ine extension

I nst ead.

We find that this alteration in the project design for
this project is a substantial change in the project as
reviewed by the District Conmssion. W find that the
met hod of wastewater disposal which is planned for this
project is a critical factor in the evaluation of the
project under many of the criteria of Act 250, including
criteria that were not before the Environnmental Board in
the present appeals, including, but not limted to, cri-
tedri % 1,2,3,4,7,8,9(A), (B), (C).(F) (G) .(H), (J) . (K), (L),
and 10.

We cannot find that this alteration would have no effect.
on the substantive review of the project under these cri-
teria, or the conditions that m ght be inposed on the
project as a result of that review Finally, we are unable
to find that all of the parties affected by this project
alteration who woul d have standing to present evidence

on its ‘impacts before the District Conm ssion and, on
appeal, to the Environmental Board, are before the Board

in the present proceeding.

In the proceedings before the D strict Conm ssion, the
appl i cant chose not to present conplete information and
evidence on the design, location, and inpacts of the on-
site disposal plan that was a critical part of the devel op-
ment proposal. It requested a partial decision fromthe
Comm ssion on those criteria on which the Conm ssion

could make final findings in the absence of detailed infor-
mation on the waste disposal plan. The District Conmm ssion
conplied with this request and issued a final decision wth
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respect to all criteria except criteria | (B),(D,(E, (F),
4,8, and 9(K), stating that "(t)he hearing will be recon-
vened when this information is available." The appellants’
herein then brought appeals to the Board on criteria 6,7,
and 9(B), on which the Conm ssion had issued final find-
ings: and on Criteria“ 4,8, and 9(k), on which the Commi s-
sion had reserved final judgnent.

CONCLUSI ONS OF LAW

1. Based on the foregoing Findings of Fact, we conclude that
this application nust be returned to the District Environ-
mental Comm ssion for review of the present project plans
under 'all of the criteria of Act 250. As stated above,
we believe that the nethod of wastewater disposal is a
critical feature of the proposal, and we are unable to
predict how the plan's alterations would affect its sub-
stantive review under the criteria of the Act. Mpst of
the potentially affected criteria were not before the
Board on appeal . If the Board were to permt partial re-
view on appeal of a substantially different project from
that reviewed by the District Conm ssion, the purposes of |,
the Act could well be undercut. This could occur where '
an alteration is proposed in order to avoid a negative
finding on a particular criterion that is before the Board,
if that alteration has a negative inmpact under one or
nore criteria that are not before the Board on appeal.

Unl ess the amended application is returned to the District
Commi ssion, neither the Board nor the Commission woul d
have the opportunity to review the project under all of
the criteria of the Act. W also observe that this incom
plete review may prejudice the rights of the parties to
the Act 250 proceedings. The parties' participation in
the Conm ssion's proceedings, and in sonme cases their
actual presence at the hearings, depends upon their under-
standing of the nature of the project. Their decision
whet her or not to appeal the Comm ssion's findings rests
on the sane understanding. There may be parties with
standing in this matter who did not participate in the
earlier hearings or the appeal, but who would have partici-
pated in the hearings if the extension of the community
sewer line to this site had been part of the project pro-

posal.  Some of those parties who were present may have
wi shed to address that aspect of the application, but '
wth respect to criteria not open on the appeal. For these

reasons, we conclude that the anended project nust be re-
viewed pursuant to all criteria of the Act before the
District Conm ssion.

[t is not necessary for the applicants to submt an entirely
new application to the Commssion to obtain this review.
The Conm ssion may proceed in this matter by reconvening
the hearings as it announced it would do in its order of
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February 14, 1980 and reviewing the record to determ ne
whet her and how the new wastewater disposal plan affects
the findings and conclusions of that order. Alternatively,
the applicant may choose to proceed under 10 V.S A
86087(c), and apply for reconsideration of the Conm s-
sion's decision. W point out that in these proceedings
it would not be necessary to re-hear the evidence now

in the record on any of the criteria of the Act. The Com
m ssion can, and should, expedite its review of this
matter by excluding testinony that is already in the Com
m ssion's record. In either case, we believe it will be
necessary for the Conm ssion to determ ne whether the
proposed sewer extension is an integral part of the pro-
posal. |If so, the scope of the proposal woul d be expanded,
potentially affecting the rights of additional persons to
party status.

We are unable to find any authority in Act 250 or in our

Rul es that authorizes the pieceneal appeal of a Comm s-
sion's findings under the 10 criteria, except for the pro-
visions of 86086(b) and Rule 13(F), which authorize appeal s
upon final Comm ssion orders on Criteria 9 and 10 al one.

Al though the applicant had never submtted to conplete
review under the 10 criteria, and intended to return to
the Commission with additional information for subsequent
review, it filed a notice of appeal with the Environmenta
Board on Criteria 4,6,7, and 8. Even if we had not re-
turned this application to the District Conm ssion, we
woul d have been unable to hear appeals on these criteria.

I n 86086 (b) the General Assenbly authorized an expedited
review process for findings solely under Criteria 9 and 10.
We remnd the applicant and the other parties to this
proceeding that this expedited review process is available
to facilitate an efficient and rapid resolution of the

I ssues raised in these proceedings.
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ORDER

These appeals are dismssed and the application is returned
to the District Conmssion. The applicant nay request the
Conmi ssion to reconvene the hearings on this natter, or may
submt a notion for reconsideration pursuant to 10 v.S.aA.
86087 (c) .

Dated at Montpelier, Vernont this 27th day of March, 1980.

ENVI RONMENTAL BOARD

- -"'-\'
By

]

gtgare4 P. Garland

Chairman

Menmbers voting to
I ssue this decision:
Margaret P. Garland
Fer di nand Bongartz
Donal d B. Sargent
Leonard U W/ son

Member opposed:
M chael A. Kinmack




